
STATEMENT OF THE MANAGING BOARD OF THE BULGARIAN JUDGES ASSOCIATION CONCERNING THE 

APPOINTMENT OF A PROSECUTOR GENERAL OF THE REPUBLIC OF BULGARIA 
 
 

On 20 December 2012 we witnessed an unprecedented act of interference on the part of a Cabinet 

minister in the procedure for the appointment of an incumbent of a high judicial office. That act 

subverted the procedure for the election of a Prosecutor General of the Republic of Bulgaria because the 

Supreme Judicial Council (SJC) submitted a proposal to the President of the Republic for the appointment 

of one of the nominees in flagrant breach of the national Constitution. The intolerable interference on 

the part of the Minister of Justice in the established procedure, which purportedly intended to allow all 

three nominations for Prosecutor General to be put to the vote, came immediately after the publication 

of the Draft Resolution of the rapporteur of the Parliamentary Assembly of the Council of Europe (PACE) 

to be adopted at the winter plenary session, which will take place in Strasbourg between 21 

and 25 January 2013 (see http://www.assembly.coe.int/Communication/14122012_BulgariaDraftRes_EN.pdf).  

 

The draft resolution provides for continuation of the existing post-monitoring arrangements to ensure 

Bulgaria honours its obligations and commitments as a Member State of the Council of Europe and 

achieves compliance with democratic standards, pluralism, rule of law and respect for human rights. It 

lays an emphasis on the objective necessity to ensure and safeguard the independence of the judiciary, 

including through refraining from any pressure on it (paragraph 17.1). A recommendation is also made to 

review the role of the Minister of Justice in the Supreme Judicial Council (paragraph 17.2).  

 

As a professional community judges cannot remain indifferent to a flagrant breach of the national 

Constitution. Albeit in a situation in which it is beyond our power to prevent the breach concerned, the 

judicial office each of us holds in the name of upholding the rule of law means that remaining a silent 

observer is not a viable option.  

 

The procedural requirements for the appointment of a Prosecutor General are stipulated in 

Article 129(2) of the Constitution of the Republic of Bulgaria. The procedure has two elements – a 

proposal on the appointment put forth by the SJC and the issuance of a presidential decree on the 

appointment of the proposed candidate. According to the second sentence of Article 129(2) of the 

Bulgarian Constitution the President of the Republic may decline to endorse the appointment of the first 

nominee proposed by the SJC. Where it is ascertained that the act of the SJC constitutes a breach of the 
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national Constitution the President is under legal obligation to exercise the power vested in their office 

by Constitution.  

 

Further procedural rules for the appointment of a Prosecutor General on a proposal put forth by the SJC 

are laid down in Article 173 of the Judiciary Act (JA). The JA, which is fully aligned to the requirement 

stipulated in Article 131 of the Bulgarian Constitution, stipulates a requirement for the nominations of all 

candidates participating in the procedure for the election of a new Prosecutor General to be put to the 

vote by secret ballot. This is an express provision laid down in the national Constitution and as such it is 

not subject to different interpretations. A comparative analysis of Article 173(8) and (9) warrants the 

logical conclusion that the first secret ballot should include all eligible nominees and that a holding a 

second secret ballot is warranted solely where a choice has to be made between the two candidates who 

received most of votes during the first round but failed to obtain a qualified majority of 2/3 of the votes 

of all SJC members.  

 

A situation where the SJC, by virtue of adopting internal rules of procedure, limits the power vested in it 

to put forth for discussion and allow its members to vote on all proposed nominees for the office of a 

Prosecutor General is intolerable. The self-imposed limitation in the form of a set of internal rules, which 

allow only one of three eligible nominations to be voted by SJC members, constitutes a breach of 

Article 131 in conjunction with Article 129(2) of the Bulgarian Constitution. Putting the nomination of 

only one candidate to the vote by secret ballot is in line with the stipulations laid down in the 

fundamental law only where no other candidates have been allowed to participate in the procedure for 

the appointment of a Prosecutor General on the grounds of eligibility. The internal rules adopted by the 

SJC whereby voting by integral ballot, which guarantees secrecy of the vote and a possibility to vote on 

all candidates at the same time, was rejected, coupled with the actions of the Minister of Justice who 

presided over the meeting and allowed only one out of three eligible nominations to be put to the vote, 

constitutes a flagrant and aggravated breach of Article 131 of the national Constitution. On 

21 December 2012, the President of the Republic issued a decree on the appointment of Sotir Tsatsarov 

as Prosecutor General without exercising the power vested in their office by Constitution to decline to 

endorse the proposal put forth by the Supreme Judicial Council on the grounds of the second sentence 

of Article 129(2) of the Bulgarian Constitution. According to Article 103(1) the appointment of a 

Prosecutor General in breach of the provisions and stipulations laid down in the fundamental law carries 



liability under law. This means that the presidential decree on the appointment of a Prosecutor General 

is subject to judicial review to be conducted with the aim of ascertaining its constitutionality.  

 

We have a duty to voice our opinion on the violation of the Constitution as we are firmly convinced that 

both the institutions of the judiciary and the supreme body responsible for career matters development 

in the judiciary should function in a way that exemplifies the principle of supremacy of law. We are also 

convinced we owe this to Bulgarian citizens who will thus be able to actively participate in an informed 

debate about the actions taken by the bodies envisaged in Article 150(1) of the national Constitution of 

in whom powers are vested to petition the Constitutional Court with a view to ascertaining the 

compliance of the presidential decree with the fundamental law of the Republic of Bulgaria in 

accordance with the procedure laid down in Article 149(1)(2) of the Constitution.  


